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UNITED STATES COURT OF APPEALS, 


FOR THE SECOND CIRCUIT. 


HUDSON TIRE MART, INC., 
Plaintiff-Appellant, 
against 
AETNA CASUALTY AND SURETY COMPANY, 
Defendant-Appellee. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT, 
NORTHERN DISTRICT OF NEW YORK. 


BRIEF FOR PLAINTIFF-APPELLANT. 


[The issues betore the Court on this appeal are: 1, Whether trere 
is a state action present within the meaning of the Fourteenth Amendment 
and 42 U.S.0. 1983. 2. Whether the plaintiff's probability of succeeding 
on the merits is sufficient to warrant the issuance of a preliminary injunction. 
3, Whether the plaintiff will suffer irreparable injury if a preliminary injunc- 
tion is not issued. 


A STATEMENT OF THE CASE 


Plaintiff commenced this action by filing the complaint with the 
jlerk of the United States District Court for the Northern District of Nev 
York on November 25, 1974. The complaint alleges that the defendant ceeks 
to conduct an examination of the plaintiff and other proceedings under color 
of state law pursuant to Section 168(6) of the Insurance Law of tl.2 State of 
New York and a contract of insurance entered into by the plaintifi and the 
defendant, The complaint alleges that such an examination if held would 
violate the due process clause of the Fourteenth Amendment of the United 
States, The.complaint requests declaratory and injunctive relief pursuant 
to 28 U.S.C. 2201 and 42 U.S.C, 1983. Jurisdiction of the Court was alleged 


pursuant to 28 U.S.C, 1331 and 1343(3). 


Plaintiff on November 26, 1974 made an application to the hon, 


James T. Foley, District Judge, for a temporary injunction pending deter- 


manation of the application for a preliminary injunction restraining the 


iefendant from examining the plaintiff as aforesaid. Judge Foley refusec 
to grant a temporary injunction and scheduled a hearing on plaintiff's motion 
for a preliminary injunction for December 2, 1974, On December 2, 1974 
Judge Toley denied the motion for a preliminary injunction, but granted a 
stay of proceedings until December 9, 1974, to allow the plaintiff to file a 
notice of appeal and apply to the United States Court of Appeals for the 
Second Circuit for an injunction pending appeal. The stay was extended 

y agreement of the parties to December ll, 1974, 


Thereafter, plaintiff filed a notice of a»peal and a bond for cost 


and applied to the United States Court of Appeals for the Second Circuit 
for an injunction pending appeal, In an order dated December 10, 1974, 
the Court of Appeals granted tne injunction pending appeal. 

Plaintiff now appeals to this court from the order of the Honorable 
James T. lFoley, United States District Judge for the Northern District 
of New York, dated the 2nd day of December, 1974, which order denied 
plaintiff's motion tor a preliminary injunction, 

Facts: 

Plaintiff is a New York corporation and is the insured under a policy 
of fire insurance issued by the defendant insurance company on or about 
November |, 1975, effective on that date coverina period of one year and 
insuring the inventory and business of Hudson Tire Mart, Inc., located 


at 60 Fairview Avenue, Hudson, Columbia County, New York, 


Jn or about May 29, 1974, the business owned by the plaintiff and 


| t t iirvie en P , ] i intv, Ne of 
staine € i é ion fire aul Di Stefano, 
minority stockholder an wfificer of the plaintiff corporation, was indicte 
by the September, 1974 Term of the Columbia County Grand Jury for 
violating Section 150.10(1) of the Penal Law of the State of New York: to 


wit, Arson in the Third Degree, in regard to the fire that occurred on May 
29, 1974 at the premises of the plaintiff. 

Immediately after the indictment of the aforesaid Paul Di Stefano, 
the plaintiff received a notice from Aetna Casualty and Surety Company to 
examine the plaintiff by Paul Di Stefano. Thereafter, after certain civil 
proceedings had beea commenced in the State of New York, Supreme Court, 
the parties stipulated that the plaintiff would appear by an unspecified 


7 


agent for examination under oath on the 2nd day of December, 1974, 


reserving all rights to both parties to take any other actions they feel 
appropriate, 


The plaintiff has now commenced this action seeking declaratory 
~ | Df 


. 


relief and preliminary and permanent injunctions restraining the defendant 
from examining the plaintiff and conducting other discovery proceedings 


pursuant to a clause of the standard form fire insurance policy of the State 


of New York hereinafter called the 
that: 


The insured, as often as may be reasonably required, shall 
exhibit to any person designated by this Company all that 
remains of any property herein described and submit to 
examinations under oath by any person named by this 
sompany, and subscribe the same; and as often as may 

be reasonably required, shall produce for examination 


,ooperation Clause", This clause provic 


les 


1] yunt, bill 
or rtifi Opies thereo! 
reasonalile time and pia 

in yw its representa 
an pie thereot to be 
ie plaintifi ynten that thi 
its property without due proce 
en ent to the ynnstitution ol 
requests that préalminary injun 
sonducting an examination of the 


intlicted on plaintiff, 


, invoices and other voucuiers, 

if originals be lost, at suc! 
ma e€ disgnatec by tnis 

tive, an hall permit extract 

1¢ 
ause of ites to deprive the plainti 
of law in viola’. a of the Fourteenth 
the Unit state: Therefore, plaintiff 
tion i restraining the defendant irom 


plaintiff before irreparable injury i: 


POINT I 
HERE 15 STATE ACTION PRESENT WITHIN 
1E MEANIN< F THE FOURTEENTH 
AMENDMENT AND 42 U.S.C, 1983 


Plaintiff's complaint sets 


forth two grounds for subject matter 


jurisdiction over this case, to wit: 28 U.S.C, 1331, and 28 U.S. 1343 (3) 
The "civil action authorized by law" which is the required cognate to 28 

U.S. 5. 1343(3) jurisdiction, is claimed to be the Civil Right: st. 43 Pe. Ml ee fe 
1983, Recognizing that both 42 U.S.C, 1983 and deprivations of due process 
under the Fourteenth Amendment require "state action" or action under 

"color of state law" and that these requirements have heen held to be 
equivalent (Shirley v, State National Bank of Connecticut, 493 F. 2d 739 


[2d sir. 197 }), the remainder of t 


whether there is "sta 


present here 


The Court of Appeals for th 


deniex 


his point will be 


f lirected to the issue of 
te action", 
1e Second Circuit in Bond v. Dentzer, 


2 


| 
] ) 


} 


U.S. Law Week 3209, overruled th 


istrict ol New York anc ma e } 1we- 


it found no action under "color of state law" The olaintiff, Rond 


reditoi-debtor security agreements, t rticie regulate irnisnment 
of wages without requiring any notice to the debtor before the garnishment 
was perfected, 

The Court of Appeals found that state action could not be sustainec 


on either "partnership", “encouragement", or "trucditional state functions" 


no "“partnership' 


theories, Tt 


2 
> 


because while the defendant 
banks were licensed under Article 9 of the Banking Law of the State 
York (McKinney's 1971), “this is true of every corporation charterec unas 
special or general incorporation statute" and the State , . does not 

receive any revenue from the licensing of lenders, and the tinance compan 


in any event, do not enjoy any monopoly in the lending of money on th 


security of wage assignments," Furthermor the Court pointed out tnat 


’ 


the regulations set forth in Article 3A of the Personal Property Law and 


Article 9 of the Banking Law were “conspicuously and designedly for the 


Y 
benefit of the borrower and not the lender," 494 F, 2d at 306. 

he yurt found the “encouragement" tne inapplicable because 
Article 3A was primarily concerned with the protection o. the wage earner- 


assignor, The Court said: 


[he fact that the statute provides that only wage assignment 
made pur suant to Article 3A are collectable is merely 


a recognition of what had been true at common law before 


the statute was enacted except that procedural and sub- 
stantive afequards were provided to protect the wage 


earner from loan shark technique 


in tni text the pnr e "contract of ior 
f me eaningle . 494F, 1 at 396, 
The Court also dispose if the “traditional state functions” tneor 


ym the same basis - that is, that tne state had “not intruded at all in tne 


so-called « nsive cond ut rather has requlated 


a 
b4 
Cc 

~ 


the tern yf the arrangement to prevent the gouging of the impecuni¢ 


We submit that the relationship betv een the State and the insurar 
industry and the differences between the statute inv lve in the case at 
bar, Section 168 of the Insurance Law of New York (McKinney 1966), an 
the statute involved in Bond make Bond distinguishable from the case at 


bar and requires this ,ourt to 1! State action based on both the “partner 
4 


ip" and “encouragement” theories, 
The insurance industry in New York is a highly regulated one. !? 
only does the bdState license in rance companle ind regulate their organi- 
ation (Article 4 oi the Insurance Law), it in the largest collect) f 
tatute irecte it one in try it regulates, among other thin , the 
assets and inve ments of insurance companies (Article 5 of the Insurance 
Law), the rates that c panie: ay charye for their policies (Article 8 of 
the Insurance Law), and the provisions that insurance contra 
mntain (Article of the Insurance Law). Indeed, in Ne York, 
lesiring fire insurance can only buy one policy and that poulcy 1 et 
forth and mandated by Section 168(6) of the Insurance Law, 
f 
y @ 


ie ‘ 
Moreover, the State of Ne I it 1icipal subdivisions 
erlve tantial revenue from licensing of 1 rance ompanies a tne 
ale of insurance policies. The lack of a substantial connection between 
the licensing oi Jendors andt roduction of State revenue was a major 


factor utilized by the Court of Appeals in Bond, to distinguish Bond t 


' : . ~ 
. 1 sorle\ hi i C NC., 3] s PAD 93 (SDNY 
1970). 494 F, 2d at 306. 


imposes a tax on insurance companies equal to a per- 


‘entage of the company's net income derived from business conducted in 


AT 


New York. New York Tax Law Section 1502 (McKinney's 1966 as supple- 
mented), Additionally, all insurance companies must pay a tax equal to 

a percentage of premiums written on risks located or resident in New York: 
New York Tax Law Section 1510 (McKinney's 1966 as supplemented). Forei 
and alien insurers, as defined by Section 4 of the New York Insurance | 
(McKinney's 1966), which includes the defendant, Aetna Casualty an 
Surety Company, must pay additional taxes equal to é percentage oi tneu 
premiums written on property that is located or resident in New York; Ne 
York Insurance Law Sectior (McKinney's 1966 as supplemented). And 
‘till further, foreign and alien insurance companies insuring against fire 


lo: us 1y to the fire department of a municipality, fire district or 


territory, a tax equal toa pel ntage of the companies' premiums written 


on property located in such city, village, fire district or territory, New Yor} 


Insurance Law Section 553 (McKinney's 1966). To lessen this tax burden, 


taxes paid under Section 553 or 4 of the Insurance Law are credited 


In 


against 


tax under Article 33 


L 


1511 (McKinney's 1966 as 


supplen 


i result of these taxes 


‘ 


York fire 


of the 


ented). 


New Y 
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ax Law; N.Y. Tax Law Section 


ork has a very real interest in 


issurin e insurance market is a desirable one for 
insurance companies and seeing to it that premium sales and net profits 

of insurance companies are maintaine: The state interest and entwinement 
in the success of insurance companies is somewhat stronger than the state 


interest in the ‘cess of license 
tions, 

A case directly in point is 
Life Insurance Co., 


the plaintiff brought a civil rights 


lenders, oO 


Stern 


r 


r any other chartered corpora- 


Massachusetts Indemnity and 


Pa. 1973). 


In that case, 


action alleging that the defendant insurer 


2 


c 
2 


refused to sell to women disability insurance containing the same tern 


and conditions as that sold to men and that this refusal was solely on the 
basis of sex, The District Court rejected the defendant insurance company's 
detense that the plaintiff failed to show "that anyone acted under color of 


state law." The court distinguishe loose Lodge No, it? v, Irvis, 407 U.S. 
163, 92 t. 1365, 2d 627 (1972) as foilows: 


vas found that the Pennsylvania Liquor Control 
yed no part in establishing or enforcing member- 
ship or guest provisions of the private club and neither 
approved nor endorsed the club's racially discriminatory 
practices, ut nere the involvement of the state is 
unequivocal, Not only does the state license insurance 


sompanies desiring to sell policie: 
it also approves such policies and 
risks before they can be No insurance company 
is permitted to ] any policy in the state until it has 
been approved by the state insurance department pursuant 
jranted by the Commonwealth. 365 F 


in Pennsylvania, 
‘lassifications of 
ised 


sel 


to authority . supp. 


at 


j R 


2 


. 


The Court went on to hold: 


In light of the pervasive regulatory scheme extant here, 
we find that the allegations of the complaint sufficiently 


set forth the requirement of state action. 365 F. Supp. 
at 439, 


The nature of the particular statute involved here - Section 168 (6) 


of the Insurance Law and more particularly, the “Cooperation Clause" 


‘ ‘ 
requires a finding of state action, 
There is only one fire insurance policy that a person can buy in 


New York and the provisions of that fire insurance policy are mandaté 
the State, Insurance companies, unlike the finance companies involved 
in Rond, do have a monopoly. 

Moreover, the "Cooperation Clause", unlike Article 3A of the 
Personal Property Law, or the Connecticut statute under judicial scrutiny: 


in Shirley, supra, cannot be said to have been enacted for the benefit of the 


insured, The clause is solely for the benefit of the insurer allowing it to 


} 


cenduct full pre-trial disclosure and discovery proceedings without afford- 


otherwise be afforded 


oO 
O 
— 


ing the insured the benefit of protections that I 
in the context of a plenary a ‘tion and outlined in Article 31 of the New York 
Sivil Practice Law and Rules (McKinney 1970) or Rules 26 and 37 of tne 
Federal Rules of Civil Procedure (see Point II, infra). 


" 


The standard form fire insurance policy and the ,ooperation 
slause" can, unlike the provisions imposed by Article 3A of the Personal 


Property Law, be said to be a contract of adhesion imposed by the State. 


Article 3A of the Personal Property Law did not require a borrower to agree 


to a wage assignment in order to borrow funds, Rather, if a borrower agreed 


to a wage assignment as security for his debt, Article 3A imposes certain 


49) 
Q 
=. 
= 
i?) 
pm | 
r4*) 


nts which act to protect the borrower, Section 168(6) of the 
Insurance Law does require that one seeking insurance agree to ail the 
provisions of a State imposed standard Hm contract - the "Cooperation 
slause" of which operates to deprive the insured of certain due process 
requirements which would otherwise inure to the insured's benefit, 

It is not relevant to argue, as did the defendant in the court below 


(see defendant's Memorandu: 


of Law at page 12), that "{iJn view of the 
respective bargaining positions of the parties, it is unlikely that an insured, 
absent a standard policy form, could insist upon what particular terms and 
provisions were to be contained in the policy of insurance," The fact is 
that it is the State of New York which is dictating the terms of the policy. 

Furthermore, even assuming that the insurance companies could 
iuctate all the terms of a fire policy absent state legislation, and assuming 
that the insurance companies would dictate terms similar to that of the 


1 


Cooperation Clause", the courts of New York might refuse to enforce such 


a condition under the doctrine of unconscionability, See, e,g,, New York 
Uniform Commercial Code Section 2-302 (McKinney's 1964); Campbell Soup 
v. Wentz,172 F. 2d 80 (3d Cir, 1948); Williams v, Walker-Thomas 
Furniture Co., 350 F. 2d 455 (D.C, Cir. 1965). The New York Courts also 
might refuse to enforce such a condition by application of a public policy 
argument, See, e.g., Sternamen 


Metropolitan Life Ins, 


Vv. 


Co., 170 N.Y. 


13, 62 NE 763 (1902); Linn v, Radio Center Delicatessen, Inc., 169 Misc. 
10 
iat 
> » 
. ' : i 


879, 9 NYS 2d 110 (Mun, Ct. 


The fact that New York mandates a standard form policy with a 
"Cooperation Clause" immunizes the "Cooperation Clause" from attack on 


all but constitutional grounds. It is this immunization and the encourage- 


ent that stems therefrom that the Supreme Court found offensive 


i2itman v. Mulkey, 387 U.S, 369, 377, 18 Led 2d 830, 87 S Ct 1627 (1967). 
Because of the distinctions between the statutes involved in the 


-ase at bar and the statutes involved in Bond, the Court should acce 


nt 
| le 


subject matter jurisdiction based upon the state action theories outlined 


a} 


in Bond v, Dentzer, 362 F. Supp. 1373 (NDNY 1973), and applied in Stern, 


supra. 
1 1 . } 
Although the mere existance of a state or federal regulatory | 
scheme is not sufficient to bring those regulated within 
the scope of the Fourteenth Amendment. . . the regula- 
tion and its extent must be considered in weighing the circum- 
stances of each case. (Citation omitted). Male v. Crossroads 
Associates, 469 F. 2d 616, 621 (2d Cir. 1972). 
POINT II 


THE PROBABILITY OF SUCCESS ON THE MERITS 

IS SUFFICIENT TO PERMIT TH ,OURT TC 

GRANT A PRELIMINARY INJUNCTION 

The ‘ooperation Clause" of the standard form fire insurance contract 


has been construed by the courts of the State of New York to be a condition 


precedent to recovery under the terms of a fire insura 


ice contract. A breach 
of the "Cooperation Clause" results in the default by the insured under the 
ontract and bars him fr=.a recovery; Hallas v. North River Ins. Co., 279 
AD 15,107 NYS 2d 359 (Ist Dept. 1951) affd 304 NY 671, 107 NE 2d 592 (1952); 


Gross v, U,5, Fire Ins. Co., 71 Misc. 2d 815, 337 N.Y.S. 2d 221 (Kings 


11 


ox 
i A 
sounty 1972); Restina v, Aetna Cas. & Sur, Co., 61 Misc. 2d 574, 306 
ee 19 en. County 1969) 
[The'Cooperation Clause" actual] rovides for discovery a 
jisclosure devices in the context of /itigation which is not yet commencea 


but which looms large upon the horizon; thus the "Cooperation Clause" must 
be subject to the same e proces afeguards required for discovery and 
disclosure in a plenary suit. These safeguards are incorporated into Article 
3] of the New York Civil Practice Law and Rules 26 and 37 of the Federal 


Procedure, See generally, Annotation, "Discovery-Diso- 


-9 


12, 376-94 (1943). 


In Hovey v. Elliot, 167 U.S. 409, 42 Led 215, 17 S. Ct. 841, 


(1897), the Supreme Court laid down the following general proposition regard- 
ing default for failure to produce evidence: 


{Aj more fundamental question that remains to be determined, 
that is, whether a court possessing plenary power to punisr 
for contempt, unlimited by statute, has the right to summon 
a defendant to answer, and then after obtaining jurisdiction 
the summons, refuse to allow the party summoned to 
aiswe toor strike his answer from the files, suppress the 
testimony in his favor, and condemn him without considera- 
tion thereof and without a hearing, on the theory that he has 
been guilty of a contempt of court, The mere statement of 
this proposition would seem,in reason and conscience, to 
render imperative a negative answer, The fundamental 
sonception of a court of justice is a condemnation only 
after hearing. To say the courts have inherent power 
to deny all right to defend an action and to render decrees 
without any hearing whatever is, in the very nature of 
things, to convert the court exercising such authority 
into an instrument of wrong and oppression and hence to 
strip it of that attribute of justice upon which the exercise 
of judicial power necessarily depends. 167 U.S. at 413-414. 


The Supreme Court in Hammond Packing Co. v. Arkansas, 212 U.S 


eZ, L ed 0, 90 S. St. 370 (1909) explained and distinguished 


order to produce documents on the ground that the order to strike 


yn the judicial presumption that arises from the faliure to produce eviden 
fas opposed to the mere « tion enalty for failure to comply tha 
rt order), 

[The rule of law that is deduced from a reading of hammond and 
Hovey, is tnat: 
moveyxy 

In application of such a statute which goes beyond the 

preclusion of the proof that might presumptively be 

jiscovered if the papers were produced transgresses the 

constitutional limitations of due process. 144 ALR at 379 

See also, Societe internationale v. Rogers, 357 U.S. 197, 

pia R ca AO ED OER 8 we od 


209-10, 2 L ed 2d 1255, 78S Ct. 1087. 


The New York Courts have followed the rules set forth in Eovey and 


mond, In People v ,eorge 


Henriques and Co., 267 N.Y. 398, 196 NE 


304 (1935), the Court of Appeals reversed a judgment granted to the People 


after the defendant's answer was struck for failure to comply with an order 


of the Cour 


+ 


se papers and documents. The order to produce 
»btained by the People pursuant to Article 23-A of the New York General 
Business Law authorizing the attorney-ceneral to obtain an order to produce 
papers and documents and to appear tor examination conceming alleged 
fraudulent practices before the commencement of an action. 

The Court of Appeals in reversing the judgment said: 
[he limitation upon the power of a court to strike out 


an answer and to grant judgment pro confesso as 
punishment for disobedience of its mandate to produce 


evidence is 


It may exercise th 


eter! 


ine 


the 


after opportunity fc 
v. Walworth Bros., Inc., 2 


the findings of the 


judicial function. 
function to 
after due consideration 


inherent in the nature of the 
the power only in aid of its 


le trutn of the charges made, 


for a hearing acorded to all partie 


238 N.Y. 446). The 


ise is whether refusal to 
sourt,. 267 N.Y, at 403, 


produce evidence 


off v. Kaplan, 209 App Div 2 (ist Dept, 1924), the Court 
>ourt order striking defendant's answer for failure to comply 
f e Ks and documents, holding: 


(feing 
test in ea 
sustains 
In David 
reversed Lower 
ith an or r to 
We are 
case sI 
and del 


evidence. 


resortec 
ibility to the litigant against whom an order is made to 


somply therewith, 


1 


4 


I 
yL 


1OUL 
leliberate attempt to im; 


gut until 


satisfactorily demonstrated 


thic 


the opinion that the penalty enforced in this 
ily where there is a clear 


be resorted to only 
ede justice or to suppress 


i 


In such a case it should be unhesitatingly 
to, but, where there is a question as to the 


is pleadings should not be stricken 
his power to comply with the order has been 
209 App Div at 594-95, 


ther jurisdictions have also recognized the constitutiona! limitation 


> 


on the court's power to impose sanctions for failure to disclose evidence. 
See, e.g., Baltimore Transit Company v, Mezzanotti, 227 Md 8, 174A, 2 


(1961); Anderson v. Stanwood, | 


wind Rules 


proceedings, 


discovery 


grounds, 


same protection, 


Or 306, i67 P. 


| of Civi. Procedure and New York Civil Practice Laws 


afeguards into their discovery 


Rule 26(c) of the Federal Rules allows a party from whom 


sought to move for protective orders on a number of 


ls being 
New York Civil Practice Law and Rules Section 3103 provides the 


Rule 37(b) of the Federal Rules of Civil Procedure allows 


14 


the Court to impose sanctions only atter the party seeking discovery nas 


obtained a court order pr »viding for discovery, {he party objectina to 


discovery would have an opportunity to present his objections on the applic 


tion for the order, New ‘ork Civil Practice Law ind Rules provides for 
Similar procedures. (N.\. CPLR 3124, 3126). 

[he "Cooperation Clause" of the standard form fire insurance policy | 
1S 4 Clrcumvention of the due process rules formulated in the case Jaw and 


incorporated into the discovery proceedings pursuant to practice rules, 

its breach has been construed by the New York Courts (see Gross and 
Restina, supra) to preclude recovery under an insurance contract without 
€xamination into the relationship between the evidence not produced and 

the issves resolved against the insured. In so doing, it deprives the insured 
of property, ‘ts claim under the contract of insurance, without due process 
ot law, 

Plaintiff respectfully submits that Judge Foley avoided the basis of 
the due process objections in this case when he wrote in his Memorandun 
Decision that " t he fact must be taced that if and when the plaintiff compan: 
chooses to sue on the insurance policy it will face in the state or federa! 
-Ourt system liberal pre-trial depositions and discovery procedures." (see 
Appendix at page3l1). Plaintiff would be more than happy to subject itself 
to the discovery procedures of the federal and state court system because, 
aS was pointed out above, these liberal] procedures also contain ample 


protective devices against the imposition of sanctions for nondisclosure. 


While it is true, as Judge Foley pointed out in his Memorandum 


Decision (See Appendix at page 31), that the questioning under the 
insurance policy cannot prevent the institution of a Suit by the plaintiff, 
ne ignored the fact that the willful or unreasonable failure to answer quest. 
+S a material breach of the insurance contract which bars recovery. See th: 
allas, Gross and Restina cases cited supra, Consequently, the merits 

of the insured's claim is never reached 


1, A bare right to institute a suit 


to recover is meaningless if the ultimate right to recover j barred, 


+ 
1m Of Law in opposition to the motion 
for a preliminary injunction (pages 17-19 of the Memorandum) cites numerou: 


> 


cases as confirming the validity and reasonableness of cooperation clauses é 
but none of the cages cited and no cases which plaintiff's research has 
disclosed have ever considered the constitutionality of such a Clause on due 
process grounds. 

Judge Foley in his Memorandum Decision (see Appendix at page 31) 
cited two cases for the proposition that insurance companies have the right 
to question their insureds, Such statement is merely an exercise in circu- 
lar reasoning. (insurance companies have the right to examine insureds 
because statutes or -ontracts give them such a tight. Statutes or contracts 
enunciating the right of an insurance company to examine the insureds are 
valid Lecause the insurance companies have such a right), It does not 
1ispose of the issue of the Constitutionality of a state mandated cooperation 
clause, 


While plaintiff would concede that examinations of insureds 


serve a valid function in the settlement and disposition of insurance claims 


‘ 
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this purpose would be equally well served, and not at the expense of the 


due process rights of insureds, if the protective provisions containe n 


co 


Federal Rules of Civil Procedure or the New York Civil Practice La 
and Rules were incorporated into the "Cooperation Clause”. 
POINT III 


NI/ F A PRELIMINARY INJUNCTION 


WOULD RESULT IN IRREPARABL! INJURY TO 
rTHE PLAINTIFI 

As set forth in the somplaint, (see Appendix at page 7), a minority 
stockholder and officer of the insured corporation, Paul Di Stefano, na 
been charged with arson ir. the third degree for allegedly setting the fire 
for which the insured plair tiff seeks recovery under its policy of fire insuran 
with the defendant insurer, The likelihood of the assertion of the defense 
of arson to the plaintiff's claim under the insurance policy certainly must 


r 


be considered a strong po: sibility under these circumstances, 

The defendant did ot bother to serve a notice on the insured t« 
appear for examination uncer oath until after Paul Di Stefano had been 
indicted by a Grand Jury in October of 1974. The fire occurred on May 29% 
1974, Immediately after the indictment had been returned, the plaintiff 
received a notice from Aetna Casualty ar. jurety Company to examine the 
plaintiff by Paul Di Stefano, See paragraph 4 of the complaint (Appendix 
at page 7). 

[The attorney for Paul Di Stefano in the criminal proceeding, George 
J. Pulver, Jr. 


, has indicated that he would not allow Paul Di Stefano to 


appear at any such hearing until the disposition of the criminal charge and 
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nat Faul Di Stefano woul! refuse to ippear and testify in the exercise of 


his constitutional right ac ainst self-incrimination. When George J, Pulver 


‘ 


r 


Jr., requested an adjourninent of the examination, Francis J, Holloway, 
attorney and agent for the defendant, stated that he would construe tt 
tallure to appear as a material breach of the insurance policy by the insured, 


tudson Tire Mart, Inc. » “nd would disclaim liat ility for indemnity, for the 


fire loss. An affidavit by George J. Pulver, Jr., sworn to on the 18th day 


of October, 1974, which r2cites these tacts Ws annexed to this brief on 


the motion for a preliminary injunction. See Rec ord on Appeal. 

Only after the insired, Hudson Tire Mart, Inc., had commenced an 
action in New York Suprene Court for declaratory and injunctive relief on 
the ground, among others, that the insured could not name the agent of the 
corporation to be examine’! in the first instance, did the defendant stipulate 
to serve a notice upon the company without specifying the agent, and 
reserving all rights to serve further notices of examination, The stipulation 
to this effect is annexed to the complaint herein as Exhibit C. (See 
Appendix at page 16). 

It is apparent that the defendant is trying to back the plaintiff int 
a position where it would be in default of the "Cooperation Clause" of 
the insurance policy and would therefore be denied an opportunity to 
recover under the terms of the policy. There is nothing to prevent the 
defendant from serving a notice to examine Hudson Tire Mart, Inc., by 
Paul Di Stefano, immediately after the examination of the plaintiff by an 
agent of the plaintiff's own choosing. This is the exact problem with the 
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JEROME D, BROWNSTEIN, ESQ, 
Attorney for Plaintiff 
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